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COURTS LEGISLATION AMENDMENT BILL 2017 
Second Reading 

Resumed from 13 September. 
MR P.A. KATSAMBANIS (Hillarys) [12.30 pm]: I rise after a very long wait to speak on this legislation, which 
was first introduced in the upper house in September 2017—hence, the title of the bill being the Courts Legislation 
Amendment Bill 2017. Despite its introduction in the other place in September last year, it was not debated in the 
Legislative Council until August this year and now it has come here. Hopefully, it will have a much speedier 
passage here than it had in the Council. It should be pointed out that no procedural issues delayed the passage of 
the bill. It was not sent off to go through some longwinded committee process or anything like that. It was simply 
the selection of legislative priorities of the government and the Leader of the Government in the Legislative 
Council that resulted in the bill being delayed. I will mention a few of the consequences of the delay in a moment. 
Overall, the Liberal Party supports the passage of this bill. We will not be blocking its passage. 
A couple of worthwhile and worthy amendments were made during debate in the other place in August. One of 
the amended clauses will be further amended by the Attorney General. I believe that he has given notice that he 
will do so and I will discuss that at the time. Again, the Liberal Party does not have any specific issue or concern 
about the operation of the clause in the bill if it is amended as proposed by the Attorney General. We think it is 
a more economical and clearer way of achieving the same outcomes of clause 8 as amended in the other place. 
The bill touches on three aspects of our courts legislation. Part 2 clarifies a very minor but ongoing and important 
issue around whether Western Australia can prescribe regulations to impose the fees that are paid when 
a judgement from another jurisdiction is registered in Western Australia under the commonwealth Service and 
Execution of Process Act 1992. There is generally no dispute around the prescribing of fees under that act and 
the registration process in Western Australia—it has been a very important process on many occasions—except 
for the fees relating to section 105(1). This bill will make it clear that Western Australia has the power to prescribe 
fees by regulations under that section, and that is a good thing. The fact is that we have been imposing fees for 
this since time immemorial, or at least since 1992. Clause 5 inserts section 122 to validate the fees that were 
charged in the past and are continuing to be charged on a pretty regular basis. I do not have the figures. The 
Attorney General might have the figures, but it is certainly not uncommon to have judgements from other states 
registered in Western Australia. It happens extremely regularly. The fees are not extraordinary. Nevertheless, it is 
believed that there was no power in the past to levy those fees under section 105(1) of the Service and Execution 
of Process Act 1992, the commonwealth act. 

Proposed section 122 has retrospective effect. I have mentioned before in this place and in other places that 
I always make sure that I double-check anything that has retrospective effect. In this case, I have not heard of any 
stakeholder who was aggrieved by the fact that they paid a fee that they ought to pay because they utilised the 
Western Australian court process to execute their judgement in Western Australia. No-one has come to me and 
said that they were unfairly charged so they want that money back. I note that in that particular instance it has 
retrospective application. Really, it retrospectively covers off on a matter that everyone simply assumed was 
a matter over which the state had power to prescribe fees. Despite my reluctance to support retrospective 
legislation, in this case, I do not think any significant harm is being done. In many ways, it simply reaffirms a status 
quo that legal practitioners already thought existed for many years. The opposition supports that. 

I will skip part 3 and go to part 4, which amends the Supreme Court Act. It deletes section 31 of the  
Supreme Court Act, which makes a distinction in the charging of interest in proceedings. The distinction is between 
interest for the loan of money or other contracts on one side and interest in other proceedings for debts and 
damages. The provision is outdated and unnecessary. The interest rate is the same, so there is no need to make any 
artificial distinction. It is better for litigants and participants in the court process. It is quite clear there is 
one prescribed interest rate that applies to all actions and all matters. Again, it is simple and noncontroversial. 
I think it is a good thing and tidies up our legislation. 

I want to concentrate on part 3 for a few minutes. That amends the Magistrates Court Act. Effectively, it increases 
the retirement age of magistrates in the Magistrates Court Act 2004 from the current age of 65 years to 70 years. 
Again, I think that is a very good thing. I will mention this in a minute. Perhaps we are not being ambitious enough 
when we increase the age to 70. I am sure that the Attorney General will agree when I talk about it. The fact is that 
it brings magistrates into line with District Court and Supreme Court judges, whose retirement age is already 70, 
which is an accepted figure around most jurisdictions in Australia. I think that one other jurisdiction—it might be 
South Australia—has a retirement age for magistrates of 65 years. However, between the original second reading 
speech and now, South Australia may have changed it as well. It reflects changes that have taken place in the way 
our community views work and retirement age, and working beyond some sort of prescribed retirement age. First 
of all, the federal pension retirement age has been incrementally lifted to 67 for both men and women. To keep 
magistrates’ retirement age at 65 years would not even get them to the prescribed federal age pension retirement 
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age. It shows that we have fallen behind in that. We have dozens and dozens of examples—hundreds of 
examples—of legal practitioners, members of Parliament — 

Mr J.E. McGrath: Presidents—Donald Trump. 

Mr P.A. KATSAMBANIS: — and the President of the United States of America, who are more than 70 years old. 
In the context of presidents, in the last 50 years, around the world—in Europe, in America—70 is not very old. It 
recognises that people are not to be placed on the scrap heap at 65; they have great value. Let us be frank: there 
are plenty of examples in our judicial system across Australia of retired judges going on to have successful return 
careers, if you like, whereby they return to the bar for a second time and actively practise law. Sir Laurence Street 
is often held up as a classic example of someone who practised into his 80s. Tom Hughes, QC, is a former federal 
Attorney-General and there are others. In this state, former Governor Malcolm McCusker, QC, is still practising 
law. With all these learned gentlemen—learned people, because there are women as well—out there practising, 
there is no issue with their capacity. 

Mr W.R. Marmion: I am hoping that 70 might be the new 60! 

Mr P.A. KATSAMBANIS: I would say that 70 is the new 50, member for Nedlands! That is why I said we are 
perhaps not being ambitious enough. I do not want to see the situation in the Supreme Court of the United States, 
going back to what the member for South Perth said, where there are judges in their 90s. Occasionally, there is 
footage of them nodding off. Perhaps it is at times when they are not required to pay full attention; I do not want 
to impugn the qualities or abilities of any judge. A retirement age probably needs to be set and it is always going 
to be arbitrary, but I hope that in the future, the age restriction is shifted even further along the continuum. 

The Attorney General would probably agree with me that people in their 70s and even in their 80s still have 
a valuable contribution to make, if they so wish. Of course, the retirement age is a maximum. It does not stop any 
magistrate or judge, or any other person, from choosing to retire earlier or choosing to leave the bench and do 
something else, such as going back to private practice, sitting on boards, or whatever they wish. No-one is forcing 
them to stay there but they are now able to until the age of 70. We support that. We will discuss clause 8 in the 
consideration stage, because the Attorney General has flagged amendments. The clause was heavily amended in 
the other place, allowing for acting magistrates to be appointed in circumstances where there is a determined need 
to have people act for a period. The Attorney General will make those amendments and he says it will make the 
legislation work better. The need for acting magistrates has been recognised in our jurisdiction for quite a while. 
I personally think that it is partly clunky that they get 12 months and then they get another 12 months. However, 
they are utilised in other jurisdictions, particularly in Britain where they appoint part-time judicial officers. They 
seem to have had a good experience. I do not pass judgement whether it is a good or bad thing, but having the 
capacity and flexibility for the Chief Magistrate to recommend to the Attorney General who recommends to the 
Governor that someone’s appointment is extended for an acting period is a good thing. It has been pointed out that 
calling these people “acting magistrates” might be a bit of a demeaning title, especially if they have been 
magistrates and they have retired but then come back to be acting magistrates, so if we could come up with a better 
title in the future, that would be great. The Liberal Party supports the provisions of clause 8 and does not have any 
objection, really, to the changes proposed by the Attorney General. We would just like some clarification why the 
changes are needed and how they came about. 
The problem with part 3 of the bill, as we see it—my colleague the member for Nedlands will say a few words 
about this—is not procedural or legislative. It is simply the problem caused by the effluxion of time in getting the 
bill to this place. Between August last year and today, some magistrates have turned 65 years old and others may 
be turning 65 years old in the foreseeable future. When they made amendments in the other place, one of them 
was to the commencement clause—clause 2—in which initially sections 1 and 2 would come into effect on the 
day on which the act received royal assent, then the rest of the act would come in by proclamation. That has now 
been amended so that the rest of the act can come into force on the day after the date of royal assent. That is 
a recognition that there are real, live human beings out there who are concerned about their future, who want to 
continue in the role as magistrates and who are doing a good job and making a valuable contribution in what is 
our busiest court jurisdiction. They do not want the uncertainty and no-one wants them to have the uncertainty of 
whether they can continue because a technical piece of legislation has not passed Parliament. That was part 
recognition for amending the commencement clause. It will come into effect straightaway, really, as soon as we 
finish gasbagging in here and it gets to the Governor and he signs it off. That is a good thing because it will alleviate 
some but not all of the uncertainty. It will not alleviate the uncertainty for people who have already turned 65 years 
old, which is a real pity. 
What has caused the delays? Many people will want to argue that, as I pointed out quite clearly, the bill was 
introduced in the other place in September last year and the major amendments to clause 8 of the bill, which were 
moved by Hon Alison Xamon of the Greens relating to the bill as it currently stands, were foreshadowed. I think they 
were put on the notice paper and notice was given to the Attorney General and his representative in the other place 
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well before Christmas last year. I think the initial feedback was that the government wanted to get the bill through 
very, very quickly so it did not have time to assess them. That was well and good during 2017 but, from the time the 
clock ticked over to 2018 and all the way to August 2018 when this bill was finally brought on for debate, I would 
have thought that there might have been a process to alleviate the need to have this clause passed, then come back 
here and amend it, so then we have to send the bill back again to the Legislative Council for a second time for 
them to have a go at it for a second time. It just adds to the delays. It is unfortunate and I hope that the processes 
between the government representatives in this place—in this case, the Attorney General—and the representative 
ministers and the Leader of the Government in the other place, are being ironed out. Hon Alison Xamon, as is her 
right, made some amendments that she believed made the legislation better. The government is effectively—maybe 
reluctantly—embracing that her idea was a good idea, except it will be amended to make it work a bit better. We 
should have been able to get this through both houses last year. We should have been able to ameliorate the 
concerns of people who are reaching retirement age. Remember that those people are not just public servants but 
they are also doing a wonderful service to the public because, anyone who has spent any time in 
a Magistrates Court knows how tough it is for magistrates, how big their workload is and how difficult the subject 
matter is that they deal with, and that their throughput is amazing. The amount of cases they deal with on a daily 
and weekly basis is just phenomenal, so we should always place the wellbeing and concerns of those people utmost 
in our consideration. 
I know the Attorney General likes rhetorical flourish. He is a bit of a combative political animal and I know he has 
made some comments that the bill was being delayed by the Liberal Party in the other place and things like that, 
which I think are unfair. They are definitely unfair and do not assist in taking a collegiate and bipartisan attitude 
to this legislation in helping it get through. Again, I hope there are lessons to be learnt from that. There is no use 
in pointing fingers and blaming. I think this has got bogged down in parliamentary procedure. It is not even really 
procedure; it has just been stuck on a shelf in Parliament. It is not as though we have run the bill through 
committees, debated it and moved hundreds of amendments; it has just been stuck on a shelf. I think that the members 
of the public, rightly, do not criticise the Attorney General or the shadow Attorney General. They do not even 
criticise the Premier when something is stuck in Parliament; they criticise parliamentarians. They say, “All of you”, 
and I think they have every right to say that. Although this bill makes minor, minor changes, that change in age 
affects people out there doing a good job on behalf of the community. As I said, the member for Nedlands wants 
to have a few words about that and the impacts it has on people he knows—constituents. We should be conscious 
of that impact when we consider this bill, because, as I said, at the heart of it is that retirement age. Yes, we need 
something, but that retirement age can have the potential to send an extremely negative message to a person. We 
should especially consider those impacts in this Mental Health Week. The negative message is that the system 
considers people have passed their use-by date. As I said earlier, and I am sure I have bipartisan support when 
I say this and can speak forever in this chamber, I do not think there is use-by date on their capacity and their 
ability, and certainly 65 is not the right age for that, which is why we are changing it. With those words I look 
forward to having a brief discussion about clause 8 in consideration in detail, but I indicate the Liberal opposition’s 
support for this bill. I wish it speedy passage through this place and, if we do amend it, speedy passage through 
the other place and a speedy return. 
MR S.A. MILLMAN (Mount Lawley) [12.53 pm]: I also propose to make a few brief comments in contribution 
to this debate on the Courts Legislation Amendment Bill 2017. I apologise to the member for Nedlands, who was 
about to get to his feet. I agree with the sentiments of the member for Hillarys that the age of 65 does not constitute 
a use-by date. I look forward to many more years of contributions from the member for Nedlands in this place, 
demonstrating to all and sundry that he is here for the long haul. 
Mr J.E. McGrath: Hear, hear! 
Mr S.A. MILLMAN: I hear the member for South Perth’s interjection and long may he be in this place to 
representing his constituents. 
Mr P.A. Katsambanis: And the Attorney General! 
Mr S.A. MILLMAN: It goes without saying. I have one issue to take up with the member for Hillarys in respect 
of the time limits of the passage of this bill. I agree that we should act in a bipartisan manner, given that the 
opposition has indicated its support. As I have said previously, this Attorney General has been assiduous in 
bringing forward an incredible legislative program into this Parliament, and he has had numerous bills pass this 
Parliament, which is testament to his hard work and work ethic. I think this is just further evidence of that. 
I am going to speak about three things. This bill amends two, what I would call, mechanical provisions, which will 
improve the efficacy of our justice system. They relate to the Service and Execution of Process Act, which is 
a commonwealth act, and the deletion of section 31 of the Supreme Court Act. The third thing I will speak to is 
the lifting of the retirement age for magistrates. 
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It behoves me on a day like today when we congratulate the new Solicitor-General on his appointment, to congratulate 
the Attorney General on making the appointment. I think the new Solicitor-General is an excellent appointment to 
the office and I want to add my personal congratulations for his appointment. Joshua Thomson, SC, and I met when 
we were at the University of Western Australia. I was a student and he would come for tutoring or to visit. More 
recently, we met when we shared a matter in the High Court of Australia. It was actually the High Court of Australia 
sitting as the Court of Disputed Returns, and the case was heard before His Honour Justice Kenneth Hayne. As 
everyone in this place would know, Justice Hayne is currently conducting the financial services royal commission, 
the Royal Commission into Misconduct in the Banking, Superannuation and Financial Services Industry. Back 
in 2013 and 2014, we were both instructed to act on behalf of parties that appeared in the case of the 
Australian Electoral Commission against Johnson. For those in the chamber who are interested in following this 
issue up, the medium neutral citation is [2014] HCA 5. Members may remember that this is the famous case in which 
the Australian Electoral Commission lost 1 300 ballots, which necessitated a by-election for the Western Australia 
Senate spots. During the time that Mr Thomson, SC, and I were involved in this case, I thought he acquitted himself 
with great skill and ability. It is real testament to the way in which he has conducted his practice as a barrister and 
a silk that he has finally reached the elevated and important position of Solicitor-General of Western Australia. 
I add my congratulations to Joshua Thomson to those already expressed by the Attorney General. 
Getting to the bill before us, as I said, there are three things I want to address in the brief contribution I propose to 
make. They are the amendments relating to the Service and Execution of Process Act, the deletion of section 31 
of the Supreme Court Act and the lifting of the retirement age for judges in the Magistrates Court. Members may 
or may not be aware that there is a piece of commonwealth legislation designed to aid the efficacy of curial and 
legal systems around the Commonwealth of Australia, and that is the Service and Execution of Process Act. That 
act provides for the service and execution throughout the commonwealth of processes of courts and tribunals. As 
a Federation, the power to make laws with respect to peace, order and good government is retained by each of the 
states of Australia, and that means that for recognition of different court processes, be they originating processes 
or judgements, the commonwealth needs to pass by the Service and Execution of Process Act. As the member for 
Hillarys has outlined, part of the problem is that in the current process section 105(1) of the Service and Execution 
of Process Act provides that upon lodgement of a sealed copy of a judgement in a state other than the place of 
rendition, the judgement must be registered. If someone seeks to enforce a judgement in Western Australia and 
that judgement was delivered in New South Wales, they need to register that judgement with the appropriate court 
in Western Australia. That will give force and effect to the judgement from the court New South Wales. The 
Civil Judgements Enforcement Regulations prescribe a fee for registering judgements from other jurisdictions, in 
accordance with section 105(1) of the commonwealth legislation. The problem is that it is not entirely clear in the 
existing legislation that the power for the fee is provided for, and so this Court Legislation Amendment Bill, 
through clauses 3, 4 and 5, addresses that anomaly. I take members to the current sections in the Civil Judgments 
Enforcement Act.  

Section 119, “Regulations”, provides — 

(1) The Governor may make regulations prescribing any matter that is required or permitted by this Act 
to be prescribed or that is necessary or convenient for giving effect to the purposes of this Act. 

Section 120 provides the fees and regulations that may be prescribed. That sets out the head of power that can be 
used. The Courts Legislation Amendment Bill amends section 120 by inserting after subsection (2) a new 
subsection (3), which provides — 

Without limiting section 119(1), regulations may provide for or prescribe the fees to be paid for the 
registration of a judgment under the Service and Execution of Process Act 1992 … 

Clearly, this clause now gives the head of power to the government to make the necessary regulation. For the 
absolute avoidance of any doubt, proposed section 122, to be inserted at the end of part 8 of the Civil Judgments 
Enforcement Act—part 8 being the part that deals with miscellaneous provisions—provides for the retrospective 
validation that the member for Hillarys was addressing; that is, any fee for the registration in this state of 
a judgement that has been imposed before this legislation comes into effect will be taken to have always been 
validly imposed. That clears up an anomaly and will aid the efficacy of the judicial system in Western Australia. 

The second way in which this legislation contributes to the efficacy of the judicial system in Western Australia is 
through the deletion of section 31 of the Supreme Court Act. As the member for Hillarys has said, section 31 
provides for the calculation of interest on loans and debts in relation to contracts. I will just give members a bit of 
background on the operation of the section. Section 31 generally relates to freedom of contract regarding the rate 
of interest. If parties to a dispute in respect of a contract had set the rate of interest in the contract, section 31 
allowed the court to take that rate of interest into account. If no rate had been set, the rate would be as set down in 
the relevant provision—section 31. It does that through section 31(2), which currently provides a cap of six per cent 
on interest that can be awarded by any state court when the interest that is being sought arises out of a loan of 
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money or another contract. The trouble is that other provisions in the rules that govern the Supreme Court already 
give rise to the power for the Supreme Court to take into account the awarding of interest and to set the rate at 
which the interest should be assessed. 

Let me just talk about how those provisions will operate and what the effect of the removal of section 31(2) will 
be. The practical effect of the removal of section 31(2) from the Supreme Court Act will be that the award of 
interest by any state court in cases previously covered by section 31(2) will now be dealt with under the usual 
interest award provisions of the relevant court for prejudgement interest. If a litigant in proceedings is successful 
in securing an award of damages, unfortunately, notwithstanding the best efforts of the McGowan Labor 
government and in particular the Attorney General, court processes move slowly. The wheels of justice turn slowly 
and all the rest of it. They bend towards justice. They turn slowly. That means that that person could be waiting 
years—two, three or four years—before they get their decision and damages. In the meantime, the value of money 
has gone up as a result of inflation and interest. If a plaintiff in proceedings does not have access to that interest, 
they will be unfairly penalised through no fault of their own. In torts law, for example, the object is to restore 
a plaintiff to the position in which he or she would have been had it not been for the tortious act of the defendant. 
It would be unfair if no head of power was retained by our courts and judges to make an award of interest. The 
issue is that it is important for Parliament, through legislation, to guide courts in how they exercise what that 
amount should be. Courts should obviously retain the discretion to take into account the interests of justice and 
could, for example, consider the conduct of the parties and the appropriate compensation in the circumstances of the 
case. Taking all of that into account—fair compensation to a plaintiff and the necessity for discretion in providing 
a guide to the courts—we no longer need the specific provision in section 31(2) of the Supreme Court Act. So, the 
provision should be repealed. The effect of the repeal of section 31(2) will be that prejudgement interest will be 
determined in accordance with the applicable legislation for that jurisdiction. For example, if interest under 
a contract has not been agreed—there is a contract between two parties and there is a dispute in respect of that 
contract, and that contract does not provide what the interest rate would be—section 32 of the Supreme Court Act 
would apply. In addition, order 36.20 of the Rules of the Supreme Court says — 

… the Court may use, as a guide, the rate of interest prescribed from time to time for the purposes of 
section 8 of the Civil Judgments Enforcement Act 2004. 

Section 8 of that act sets the rate at six per cent, so it is the same rate. Two provisions are operating in exactly the 
same way, which makes one of them otiose; section 31(2) of the Supreme Court Act is redundant. The other reason 
it is particularly redundant is that it is confined to only a particular class of cases—those relating to contracts, loans 
and debts. Finally on this point, the Magistrates Court (Civil Proceedings) Act 2004, which governs proceedings 
in the Magistrates Court, already has similar provisions in respect to prejudgement interest as those contained in 
the Supreme Court rules. Section 12 of the Magistrates Court (Civil Proceedings) Act says that the court can give 
the award of damages or compensation, including the interest. I hopefully have not been too particular or pedantic. 
I hoped to illustrate by that analysis that this is another way in which we are removing unnecessary provisions—
we are tidying up our legislative rule book to remove any unnecessary provisions that it contains. This is a sensible 
and worthwhile amendment. They are the two mechanical provisions, both of which aid the efficacy and utility of 
the justice system and promote better access to justice and better fairness in the justice system. They also make it 
clearer and easier for litigants, practitioners and judges. 

The final thing I wanted to say in the short time that remains to me is about the importance of lifting the retirement 
age. In my view, it achieves a number of worthwhile objectives. Firstly, it recognises the contribution that 
magistrates make to Western Australia. Secondly, it removes an unnecessary discrimination against magistrates. 
Thirdly, it sends a message to the broader community about how we in this place feel about these matters. There 
is no obligation on magistrates, District Court judges or Supreme Court judges to serve until they are 70 years of 
age, but we in this place recognise that someone aged 65, 66 or 67 still has a worthwhile and meaningful 
contribution to make to the disposition of legal cases in WA. We start the conversation at 70. Community attitudes 
change over time. Our obligation is to be reflective of those changes to make sure we stay up to date and are in 
lock step with the community, reflecting its values and beliefs. As those community attitudes change over time, 
we should take the necessary steps to remain up to date. As the member for Hillarys alluded, there may very well 
be an argument for removing retirement ages altogether. There is the example of the United States Supreme Court. 
Her Honour Justice Ruth Bader Ginsburg, as you well know, Madam Acting Speaker (Ms J.M. Freeman), 
continues to deliver outstanding judgements and is a beacon for justice in the United States. Long may it continue. 
But in the meantime, we send a profound message to the community and to the profession that we value the work 
that these magistrates are doing. What a great resource the people of Western Australia now have access to.  

Former colleagues have been appointed as magistrates, not by this government but by the previous government, 
and they have done an outstanding job as magistrates and have made a fantastic contribution to public service. 
These people will now have the opportunity to continue providing that public service until they reach a reasonable 
retirement age of 70. As I said, there is no obligation on them to stay there until they turn 70, but at least that option 
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is available to them and that resource is available to us, the state of Western Australia, through the decisions that 
they will deliver. That is my first point. 

My second point is that it brings the Magistrates Court into line with the prevailing status in the Supreme Court 
and District Court, where judges are allowed to continue until they reach the retirement age of 70. That is an 
equitable move and reflects that once people are appointed to the Magistrates Court, they have reposed in them 
the trust and confidence of the government and the people of Western Australia to discharge their functions and 
they are regarded as the best people in that court for discharging that function. If we put them in this position, we 
need to respect that. The arbitrary 65-year-old retirement age, for as long as it was distinguished from the 
District Court and Supreme Court, was unfair on magistrates, I would say. Regarding that constellation of factors, 
although this might seem like relatively idiosyncratic legislation, when we look at the overall context in which this 
legislation is brought in and when we look at the fact that we have an activist Attorney General who has brought 
before this Parliament a whole suite of legislative reforms, we see that this is just the latest addition to that pantheon 
of work and, once again, provides emphasis of his and the McGowan Labor government’s commitment to 
improving the efficacy, viability and utility of Western Australia’s justice system. That is why I am happy to stand 
and speak in support of this legislation. 

MR W.R. MARMION (Nedlands) [1.11 pm]: Before I rise to speak in favour of this important legislation, the 
Courts Legislation Amendment Bill 2017, I want to pass on my congratulations to the new Solicitor-General, 
Joshua Thomson. I do not know him, but if he is as good as his namesake, Jim Thomson, he will be an outstanding 
Solicitor-General, because Jim Thomson was an outstanding constitutional lawyer. He certainly knew a lot about 
the Australian Constitution and its implementations and could handle it with anyone from other states. He was 
a great adviser to many governments in Western Australia. Congratulations, Joshua. 

I probably would not have been rising to talk on this bill if it was not for a constituent of mine who came and saw 
me. He saw me because he was advised by the magistrate Andrew Maughan. Whether or not it is true, a letter that 
he sent states — 

“Legislation to increase the retirement age of Magistrates to 70 has passed the Legislative Assembly. The 
AG was unable to provide a date when he anticipates passage through the Legislative Council—
suggesting the Liberals are being obstructive”. 

That message got to a constituent of mine who is a magistrate. The constituent of mine was due to reach the age 
of 65, I think, last month. He was concerned that the Liberals were holding up the legislation. He came and saw 
me and I went on the website and found that it was in the Council. That started a chain of events — 

Mr J.R. Quigley: Unfortunate. 

Mr W.R. MARMION: Yes, an unfortunate chain of events that culminated with Andrew Maughan writing to the 
honourable Attorney General and explaining the situation. 

I am a strong supporter of this legislation. I agree with the comments of the members for Hillarys and 
Mount Lawley that the retirement age of 65 needs to go up to whatever all the other judges and everyone in the 
legal profession can get to. It is an anomaly. Some people have commented on whether 70 is the right age. I guess 
that is not for debate. The important thing is that it goes to 70, but it may be that in five or six to 10 years, we will 
lift the retirement age from 70 to 75 years. Who knows? Quite a lot of retired magistrates end up running royal 
commissions. I have been watching Justice Hayne and I am astounded. He looks very much in control and looks 
like he is doing an outstanding job. It is great he is there. Someone mentioned Malcolm McCusker and I know that 
he is still going well; it is his eightieth birthday this year. He is 80 and is really performing well. Some day in the 
future we might be looking at the age of 70 again. I am pleased that this legislation will go through, because on 
the list of acting magistrates that someone showed me, I noticed a few ex-university colleagues of mine who were 
in my tennis club in the 1970s. I noticed a couple of names I knew on this list of acting magistrates. I would be 
keen for the Attorney General, when he gets up in response, to explain whether these acting magistrates will be 
a different class. When this bill goes through, anyone who reaches the age of 65 will be able to carry on until they 
are 70 years old. What are the implications for those people who are caught in this band of being an acting 
magistrate? I understand that there are remuneration implications for their superannuation and a whole range of 
things. I am not across exactly what they are, apart from the fact that they will be considered a different class of 
magistrate. They will be an acting magistrate, and some of their juniors who come in after this bill goes through 
will retain the classification of magistrate. There is sometimes a bit of a status thing, but also in this particular 
case—the Attorney General can clarify this—will they be financially disadvantaged as well in terms of benefits 
such as cars? I do not know what they are, but I do know that magistrates and justices and those people in the legal 
fraternity who go into that area have very good superannuation schemes, just as politicians used to have. Even in 
this Parliament we have different classes of politicians. I would hate the legal fraternity to be in the situation that 
we are in at the moment in which some politicians are on one superannuation scheme—although those numbers 
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are dwindling as time goes on. But we have that situation. I would be interested to know whether the 
Attorney General has a plan if there is a discrepancy for these acting magistrates, some of whom are my 
constituents. I dare say that when I see them in the coffee shop, they will raise it with me. 

Mr J.R. Quigley: I have a plan, but your shadow Attorney General does not like my plan. I will address it in my 
reply. I will look after the magistrates, but your shadow is very upset. 

Mr W.R. MARMION: Okay; that is good. I will be interested in that. The Attorney General knows who they are. 
They will raise it with me in the coffee shops when I run into them, unless they ring me seeking a special 
appointment because they are very upset. The Liberal Party strongly supports this bill and we look forward to its 
rapid progress to the Governor. 

MR V.A. CATANIA (North West Central) [1.18 pm]: I rise on behalf of the Nationals WA to also support the 
Courts Legislation Amendment Bill 2017, which probably should have been put in place a long time ago. I would 
like to commend the Attorney General and the government for finally putting in place something that is practical 
and logical and puts us in step with the rest of the country. We can debate whether the retirement age should be 
70 years or more. The logical thing about this legislation is that if we are saying that magistrates have to retire at 
65 years, in this day and age, why would we not say that politicians should retire at 65 years? We would see a few 
people in this house disappear. But it is not right and it is not commonsense to have an age requirement of 65 years 
for magistrates to retire.  

It can be argued whether it should be 72 years or more, but to put it up to 70 years would be a good outcome. 
I have a few questions about this bill. When magistrates turn 70, they will be able to be put into an acting position 
for 12 months. Currently, magistrates who have already reached the age of 65 but are not yet 70 can be put into an 
acting position. Will this legislation still allow a magistrate who falls into that 65 to 70 gap to become an acting 
magistrate in the future? That is one question that the Attorney General could address. Once this legislation goes 
through, will it ensure that magistrates who hit the 65-year mark and had to retire but are not yet 70 will still be 
able to be put into an acting role? If they are over the age of 70, will this legislation capture them as well? 

The member for Nedlands raised some important points about the remuneration of magistrates. Will it reflect their 
service and experience as a magistrate, or will they be paid something less in superannuation or any other forms 
of remuneration, such as allowances et cetera? Also, will they be able to be put into an acting role in the regions? 
Will a magistrate who retires—currently at the age of 65 and in the future at the age of 70—and lives in a regional 
town where there happens to be a court be able to act in that role for a 12-month period or have that renewed in 
the future? It would be good if the Attorney General could address those couple of questions. 

As I said, the Nationals WA supports this long-awaited and anticipated legislation, which should have been done 
quite some years ago. I congratulate the Attorney General and the government for finally changing this antiquated 
legislation that limits magistrates to the retirement age of 65 and moves it into step with legislation in other states 
in Australia. I must admit that I have a family member who is a retired magistrate and that person acts from time 
to time because they have reached the age of 65. I can see why we do not want to allow good magistrates to simply 
vanish because of their age. It will be good to put their experience to use to help the community that they have 
served for so long. The National Party supports this legislation. If the Attorney General could answer those couple 
of questions, it would be greatly appreciated. 

MR J.R. QUIGLEY (Butler — Attorney General) [1.23 pm] — in reply: I thank members for their contributions 
to the second reading debate on the Courts Legislation Amendment Bill 2017. Having listened closely to their 
contributions, members are really at one on all provisions of the bill and it will be supported by the opposition. 
The questions raised were confined to the new age of retirement for magistrates. I will first clear up a couple of 
misnomers about that. Firstly, I will deal with the comments of the third speaker, the member for Nedlands. He 
raised the issue of magistrates retirement benefits and asked whether, after the passage of this legislation, there 
will be two levels of superannuation. The answer is no. That is a misunderstanding of the judicial pensions act, 
which applies only to tenured judges of the Supreme and District Courts, not to magistrates. Magistrates are 
superannuated under the normal superannuation provisions, so there will not be two levels of superannuation after 
the passage of this legislation. 

The member for Stirling’s comments on the proposed retirement age of 70 — 

Mr P.A. Katsambanis: You said member for Stirling! 

Mr J.R. QUIGLEY: I meant the member for Nedlands. 

The member for Nedlands said that perhaps we could look at the retirement age of 70 because magistrates are 
running royal commissions et cetera. No magistrates that I am aware of have been appointed royal commissioners. 
Retired judges are appointed. It is not always a retired judge; sometimes it is a sitting judge. The federal 
government has appointed our own Western Australian Justice McGrath from the Supreme Court of 
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Western Australia, who is a sitting judge, to head the Royal Commission into Aged Care Quality and Safety. 
Justice Hayne, who is conducting the national Royal Commission into Misconduct in the Banking, Superannuation 
and Financial Services Industry, is a retired High Court justice who had already reached his pension entitlement 
and is remunerated after he left the bench. When judges retire in Western Australia they are prohibited by the 
judicial pension legislation from undertaking legal work except with the express permission of the 
Attorney General. They can undertake mediation and arbitration work because that is not regarded as legal. 
Anyone can be an arbitrator. A builder, an architect or a retired justice can be an arbitrator without contravening 
the provisions of the judicial pension act, which would have the consequence of terminating their pension 
entitlements. Magistrates are otherwise remunerated. 

We are bringing magistrates’ retirement age up to the retirement age for all judges—that is, 70 years. Whether the 
judicial retirement age should be lifted is a debate for another day. We are looking at magistrates here. I note that 
in New South Wales the retirement age for judges is 72 years and that the New South Wales government has 
announced through Mr Mark Speakman, SC that it intends to legislate to raise the age to 75. A discussion is going 
on in some jurisdictions about the appropriate retirement age, and New South Wales is going to plump for 75. 

There are arguments for and against. It is not just whether they are still capable at the age of 71, 72, 73, 74 or 75; 
it is a question of renewal of the bench as well. If everyone stays until they are 75, no renewal will happen. Our 
bench is considerably smaller than eastern states’ benches because they have an Equity Division, Common Law 
Division and a Court of Appeal. That is a discussion for another day. 

As for the member for Nedlands’ comments about the Magistrates’ Society of Western Australia representatives 
attending my office and being told the bill had passed the Assembly, there were a couple of pieces of courts 
legislation, and when the representative said that there was courts legislation, I said that it had passed the 
Assembly. I had in my mind the Court Jurisdiction Legislation Amendment Bill, which, of course, has passed the 
Assembly but is in the Council, and has been in the Council for a long while. Any confusion there was quickly 
cleared up with the Chief Magistrate and there is no problem and there was no misleading. I know it has somewhat 
excited the former, and now shadow, Attorney General, who thought I was out there to deliberately mislead the 
magistrates’ union. No, that is not the case. It was not in writing; it was extemporaneous as to which piece of courts 
legislation had passed this house and what was still in the Council, and it was the other piece of legislation—no 
harm done. I spoke to the Chief Magistrate and he understood that. 

There are two issues on the position of people who are already past the age of 65 and who have had their term 
extended by 12 months—because, on application to the Attorney General, a magistrate’s tenure can be extended 
in 12-month allotments after they reach 65 years until they reach 70 years. I made it clear to the magistrates’ union 
that it would be this government’s policy—there are only about four or five of them—to roll those magistrates’ 
tenures over and keep approving their 12-month extensions until they hit the ultimate retiring age of 70. Of course, 
they have never retired. Before they hit 65 years, they will make their application, and I will extend it for 
12 months, and then extend it if they apply again. If they do not retire, they are remunerated on exactly the same 
basis as all other magistrates. 

There is another class of magistrates, such as an old school friend of mine and very able magistrate, 
Mrs Sue Richardson, who was caught in an unfortunate situation. She had been a very good magistrate in 
Carnarvon and then in Rockingham, I think, and when I came to be Attorney General, Mrs Richardson wrote to 
me asking whether I could extend her appointment by the same token 12 months at a time. But I could not, because, 
unfortunately, either she had not applied to the previous Attorney General or, I think, she had applied but had been 
rejected by the previous Attorney General. The previous Attorney General extended some magistrates’ 
appointments on an arbitrary basis, but not others. My understanding of the situation is that he rejected 
Mrs Richardson’s application for an extension, forcing her into retirement. When she hit 65 years, her appointment 
could not be extended, and she had to retire. When this government came to power, she applied to me for an 
extension, knowing our policy to lift the retirement age to 70, but at law I could not, because she was no longer 
a magistrate. I could not extend her appointment and she would have had to go back into the pool and reapply with 
all the other applicants for the position. 

It was a very sad situation that Mrs Richardson was in, and it should never have come to pass. In my view, the 
former Attorney General should have extended Mrs Richardson’s tenure, given that the Magistrates Court was one 
magistrate down. This was noted by the Chief Magistrate on Friday last week at the welcoming ceremony for 
Mr Miocevich, who I understand is going to Geraldton, and Mr Maclean, who is going to Bunbury. The 
Chief Magistrate noted in his speech that the court was one down after the retirement of Magistrate Bob Lawrence 
because the previous government had never replaced him, and the court was understaffed and under stress. The 
bench had never been increased in terms of more magistrates, despite the rising population. It was sad that 
Mrs Richardson was not reappointed, given that the bench was understaffed, but my hands were tied at law, as 
much as I regret it. 
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What I find curious, member for Hillarys, is that my indication to the magistrates’ union was that for those aged 
between 65 and 70 years, the government’s policy would be to keep extending their tenure and to give an 
undertaking that it would keep extending them. We are not going to see anyone outed because they were caught 
between the age of 65 and 70 years. Then I got questions from the shadow Attorney General asking whether I had 
agreed to do no more than rubberstamp these extensions. I made it clear to the Magistrates’ Society that it is the 
government’s policy to have 70 as the retirement age, and we will keep extending until they reach the age of 70. 
The act says that the Attorney General will do that in consultation with the Chief Magistrate, and I will. I ring him 
and I write to him. I say to him, “This person has applied for an extension. I want to extend—any objection?” We 
will look after those four or five magistrates and will not see them caught betwixt and between. But I find it a bit 
confusing when the shadow Attorney General comes on hot and heavy because we gave an indication in advance 
that we were going to do this, which he calls “mere rubberstamping”. That is a bit unfortunate. 

As for the amendment moved in the other place by the Greens’ Hon Alison Xamon, that was to give the same 
capacity to the Attorney General to extend the warrant for magistrates to continue acting beyond the age of 70 years 
as we have in the Supreme Court Act. The Supreme Court is a bit different, because a judge can get caught in some 
very large cases, like the Bell litigation, and we do not want to lose the judge because he has hit the retirement 
age, because the litigants would then be thrown back to square one with a new judge. 

Mr W.R. Marmion: It’d be tough if you were 70 and you had another 20 years to go on a case. 

Mr J.R. QUIGLEY: That is right. 

Mr P.A. Katsambanis: Maybe that is a judge who does want to lose the case! 

Mr J.R. QUIGLEY: I will tell members a funny story about that in a moment. We want to have the capacity to 
extend a judge’s retirement age to cover that. The matters they are dealing with in the Magistrates Court are much, 
much shorter and there would not be the need, in my view, to extend magistrates’ retirement age beyond 70. An 
administration should properly be looking and saying, “Next year, or in six months’ time, we have these 
magistrates retiring. I’ll instruct the Solicitor-General, or the department, to issue the advertisements to gather the 
pool, or make the selection, and be ready to go.” I, on behalf of the government, have given each head of 
jurisdiction our view, if not an undertaking, that we will be prompt in the replacement of judicial officers; we will 
not leave their benches short-staffed. We have another vacancy coming up in the Family Court because the very, 
very capable Chief Judge Stephen Thackray has lamentably notified of his retirement at the end of the year. 

Mr W.R. Marmion: He is another constituent. 

Mr J.R. QUIGLEY: Yes, another constituent. I have indicated to the court that we will move swiftly to replace 
him. We have done that in the Supreme Court and the District Court. When judges retire, we replace them quickly, 
as opposed to my predecessor, who left seats vacant for far too long. However, the Bell judge did go. We promoted 
the very capable Justice Janine Pritchard to the Court of Appeal, but prior to the trial. Now the Chief Justice has 
to cast around the bench for a replacement judge for the Bell litigation who, in their previous life, has had no 
contact with any of the parties. That is a challenge in itself because everyone has had a dash at Bell over the past 
20 years. 

Mr P.A. Katsambanis: You’ll have to bring someone in from overseas probably. 

Mr J.R. QUIGLEY: That is probably right. 

I am trying to say that I cannot foresee the need to extend magistrates on a yearly basis beyond the age of 70. 
I could see the need beyond the age of 65 because it was our way of getting them all up to 70 prior to the passage 
of legislation. The constituents of my friend from Nedlands, Hon Bill Marmion, need not fret because that is our 
stated position. We do not want to see anyone prejudiced by the delay in all of this. That is what I told the 
magistrates’ union. Unfortunately, it came back to bite me because the shadow Attorney General says that I am 
only a rubber stamp. Hardly! 
The honourable member in the other place put her amendment on the supplementary notice paper. The department 
said that the amendment would not achieve what the member wanted. We agreed to the amendment, even though 
I do not see us using it. We want the bill passed so that these magistrates will not be waiting. I could have left the 
amendment as it was, which would have made it unworkable, and laughed up my sleeve but we like to think that 
we are a government of integrity, and I like to think that I am a lawyer and Attorney General of integrity who can 
say that we voted for the amendment that was put up but that, upon reflection, it would not achieve what we 
intended it to achieve, as advised by the department. New clause 8 on the notice paper gives better effect to what 
the Council intended. We hope that once we have passed new clause 8, the bill will go back to the other place and 
be dealt with quickly so that all these magistrates will be covered. 
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I think we are all at one in this chamber so I will not go on. I thank members for their contributions. I thank the 
member for Mount Lawley for his contribution. I think I have addressed all the points raised by my friends in 
opposition. I commend the bill to the house. 
Question put and passed. 
Bill read a second time. 

Consideration in Detail 
Clauses 1 to 4 put and passed. 
Clause 5: Section 122 inserted — 
Mr P.A. KATSAMBANIS: Clause 5 retrospectively validates the fees that have been charged under the 
commonwealth’s Service and Execution of Process Act 1992. I do not expect the Attorney General to have this 
information at his fingertips but just in case he does, can he give an indication of the level of fees that were charged 
for these filings for, say, last year or the year before that? 
Mr J.R. QUIGLEY: I am looking at what has happened over the last four years. In the Magistrates Court there 
were 294 enforcements in 2014–15, 275 in 2015–16, 214 in 2016–17 and 196 in 2017–18. In the District Court, 
there were far fewer, as we would expect. There were 10 in 2014–15, six in 2015–16, nine in 2016–17 and two in 
2017–18. In the Supreme Court, there were zero for each year. Overall, there were 305 in 2014–15, 281 in 2015–16, 
223 in 2016–17 and 198 in 2017–18. On an individual basis, it currently costs about $91.50 per judgement. Using 
this sum, it cost $25 467 for 305 judgements in 2014–15, $23 463 for 281 judgements in 2015–16, $18 620 for 
223 judgements for 2016–17 and $16 830 for 198 judgements in 2017–18. 
Clause put and passed. 
Clauses 6 and 7 put and passed.  
Clause 8 put and negatived. 
New clause 8 — 
Mr J.R. QUIGLEY: I move — 

Page 6, after line 2 — To insert — 
8. Schedule 1 clause 9 amended 

(1) In Schedule 1 clause 9(2): 
(a) delete “magistrate — ” and insert: 

magistrate a person who meets the qualification requirement set out in clause 2(2)(a). 
(b) delete paragraphs (a) to (c). 

(2) In Schedule 1 clause 9(3)(a) delete “appointment; but the period must not extend beyond 
when the appointee reaches 70 years of age; and” and insert: 
appointment, which cannot exceed 12 months; and 

(3) After Schedule 1 clause 9(3) insert: 
(3A) A person appointed under subclause (2) is eligible for reappointment. 

New clause put and passed. 
Clauses 9 to 11 put and passed. 
Title put and passed. 
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